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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA

INDIANAPOLIS DIVISION
ENTERED
SAVE THE VALLEY, INC., )

THOMAS BREITWEISER sad
L, JAE BREITWEISER,

SEP 17 2002

G S S
Plainﬁm| 'ND!ANA: ' ANA

v. CAUSE NO. I? 99.0058-C-B/G

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY, C
rODD WHITMAN, IN HER CAPACITY

)

)

)

)

)

)

)

)

)

:
STATES ENVIRO )
PROTECTION AGENCY, and DAVID A )
ULLRICH, IN BIS CAPACITY AS )
ADMINISTRATOR OF THE )
STATES ENVIRO )
PROTECTION AGENCY, REGION 5, ;
)

)

)

)

)

)

Dm‘s;

INDIANA DEPARTMENT OF
ENVIRONMENTAL MANAGEMENT,

Intervenor Defendant.

Plaintiffs, Ssve the Valley, Inc. (“Save the Valley™), Thomas Breltweiser and L. Jac
Breitweiser, sue the Usised States Enviropmental protection Ageucy, ef. al. (“the EPA") under
o Clean Water Act (“the Act™), originally known oy the Federal Waer Pollution Control Act,

g6 Stat. 816, as amended, 33 U.S.C. § 1251 ef 5¢¢-, and the Federal Mandaaus Statute, 28
U.S.C. § 1361. Pursuant to the citizen suit provisien of the Act, 33 U.S.C. § 1365(a), Plaintiffs

seekipjwctiwreliefandawﬁt of mendamus. PldnﬁﬂseomdthatﬁeEPApossessesacmal
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nowledge that the State of ladiana hes failed to adopt and enfores adequate laws and regulations
conceriing the discharge of pollutants from concentrated snimal feeding oi:(:raticms (‘CAFOs™.
particularly industrial hog farms, and has failed to require those operations aequire Nationsl
Pollutant Discharge Elimiparton System (“NPDES") parmits. Thus, they seek to ¢compel the
EPA: (1) to reassume enforcement of Indizpa’s EP A-authorized NPDES permitting program
pursusnt to 33 U.S.C. § 1319()@), and @ o initiate proceedings under 33 US.C. § 1342(cX(3)
1o withdraw approval of Indiana’s NFPDES program. The stats ageocy responsible fer the
administration of Indiana’s NPDES program, the Indiama Department of Environmental

Managemeux(‘TDEM”), heas intervened ss a Defendant in this action.

The EPA, IDEM and Plaintiffs cach filed motions for summary judgment on February 4,
2002 Far the reasons stated below, the Coust hereby GRANTS Plaintifs” Motion for Summary
Judgment with respect 10 their claim under 33 U.B.C. § 1342(c)(3), and DENIES the EPA’s and
IDEM's Motions for Summary udgment on (har issue. To addition, the Court GRANTS
Defendants’ Motion for Summary Judgment with respect to Plaintiffs’ remaining olaims, and

DENIES Plaintiffs” Motion on those issues.

FACITAL BACKGROUND

Save the Valley, lnc.is 2 not-fer-profit corporation dedicated to protecting the
eavironment. Plaintiffs’ Memorandum of Law in Support of Summary Judgment (PL. Mem. )
w3, Membars of Save the Valley, Inc. live in Indixua near or adjacent e CAFOs. J4 Thomas
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perceived to be inadequate state regulation of CAFOs, Indiana was becoming a popitiar gtate in
which to open hog farms. Sed Complaint, § 17. In aletter dated Jume 2, 1998, Plaintiffs notified
EPA and IDEM officials of their belief that Indiana had failed to adequately regulate pollution
from confined animal feeding operations. See Ex. At0 Complaint at 2. On January 20, 1999,
Plaintiffs filed their Complaint for Injunctive Reliefand for Writ of Mandamus in this coust.
‘- SUBJECT MATTER JURISDICTION

Before we can reach the merits of this action, We must address some jurisdictional igsuss.
Section 1369(b)(1) of the Clean Water Act vests a very limited original jurisdiction in the Cigeuit
Cowts of Appeal. Based on that gection, the EPA contends that this coust does not have subject
matter J\msd.lcnon over Plaintiffs’ section 1342(c)(3) claim. Rather, wcordmg to the EFA,
Plaimiﬁ‘s' claim requires judicial review ofan s».';tion by the Administrator regarding a state

penmit program, which would place the claim within the scope of section 1369¢b)(1).

Section 1369(b)(1) states, in pertinest part, 8s follows:
Review of the Administrates’s action...(D) in making any detenmination asw A
State permit program submitted under section 1342(b) of tais title...rnay be had by
any intecestcd pepsoh in the Circuit Court of Appeals of the Uinited States fortke
Federal judicial district in which such person rasides of transects such business
upon spplication by such person.

| 43U.S.C. § 1369(b)(1). The citizen suit provision of the Clee Water ASt, 62 the other hand,
allows citizens to bring suit to force the Administrator to perform non-~discreienary duties wnder
the Act. 33 U.S.C. § 1365(@)(2)- We think the difference between the two provisiops is dear.
While section 1369(b)1) allows the Courts of Appeal to revicw actions acnually taken by the

Administratos, section 1365(a)(2) allows district coarts to Tequire the Administrator to act where

3
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che has failed 1o perform a mandatary duty. See Armco, Ine. v. U. S. Envel. Protection Agency,
969 F.2d 975, 981-82 (6™ Cir. 1989). Section 1363(p)1) vests original jurisdiction in the Courts
of Appeal only to review the Administrator s action in certain very limited catcgories. We must
disagree with the reasoning of American Canoe Ass'nv. U. S. Environmental Protection Agency,
30 E.Supp.2d 908, 924 (E. D. Vl‘!’ 1998), on which Defendants rely for the proposition that the
section 1342(c)(3) claim belongs io the appellate sourt. As jn this case, the pleintiffs in
American Canoe brought a claim uoder the citizen suit provision of the Clean Water Act seekiag
1o compel the Administrator to revoke a state’s NPDES permitting program pursuant to section
1342(c)(3). That court recast the plaintif¥'s olaim a3 a claim that the EPA improperly approved
of the state’s progzam, then concluded that this “yeview of...[a] determination as to a state perxait
program®” fell within the purview of section 1369(b)(1) rether than the citizen suit provision. 4m.
Canoe, 30 F Supp.2d at 924. We do not agree that Plaintiffs’ claim should be recest in such a
mapner. The failurs to revoke 8 state’s NPDES prograrg when required by lawisa failure to ast,
whereas the inappropriate approval of a progrem is dn act.! Furtharmore, the approval of 8
progeam rnay be appropeiste based on the existenco of a state’s logal anthority to administer the
program, and yet years later it may become necessary 10 revoke a stare’s authority due 1o its

| failure to propezly implemet its authority. Plaintiff's section. 1342(c)(3) claim is not within the

1 Furthermore, 2 failure to act cannot logically ever trigger a sttute of limitations; if we
were to copstrie this as a claim that the EPA inapprt:pmtelyapprovadlndiam’spogram, it
would in any event be time-barred by Sectiop 1369(b)(1) as beyond the one hundred twenty day
limitation for bringing a claim to challenge the EPA’s approval of 2 state’s program. Any such
claim in any statewi'd:.mapprovedpmgamwouldlﬂcdymeet&esmfate.
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ambit of the very limited jurisdiction aon'milpla:ed by section 1369(0)(1).* Because itis claired
that the Administrator has not acted, Plaiutiffs ask the Couzt to compel the EPA to perform
duties outlined in section 1342(c)(3), which this eouﬁ bhas previously determined to impose
mzndatary duties, Tiras, pursuant to section 1365(a)(2), the case is propecly before this court and

would pot have been propery filed with the Couat of Appeals.’

Another possible hurdle to jurisdiction hes already besn cleared by Plaintffs. The citizen
suit provision requires that a party first give notice to the Administrator sixty days before a
lawsuit is commenced. 33 U.S.C. § 1365(b)(2). The purpose of the notice period is to allow the
EPA to avoid expensive and protracted judicial lirigation by addressing citizen conoemns at the
sdrninistrative level. See South Carolina Wildlife Fed'n v. Alexander, 457 F.Supp. 118,124 (0.
8, C. 1978). What copstitutes propet potice is preseribed by EPA regulation. 14, In our previous

Entry, we majected the EPA’s argument that Plaintiffs were required to exbaust administrative

3 We poust also address thes Plaintiffi’ Complaint does state an inexplicit, and apparently
subsequently abandoned, request for retief under 33 U.S.C. § 1342(b). Plaintiffs have not
developed a relevant claim under that section anywhere in the record, not even in sesponse
Defendants’ motions for full summary jedgmert. In any eveat, 2 claim in opposition to the

Comt of Appeals for the Seventh Ci:mitwhhinﬂ:emhundredtwwday statute of limitalions
imposed by 33 US.C. § 1369(b)(1). Seen. 1, supra. ‘Tharefore, any cleim here assevted by
Plaintiffs under section 1342(b) isbothomaideufom'jm'ildicﬁ.onandbmdbyﬂ:emof

3 This interpratation finds further suppart in the federa! mandamus statute, 28 U.S.C. §
1361, pursuant to which Plaintiffs also assert jurisdiction bere. The federal mandamus starute
states that “[t]be district courts shall have original jurisdiction of any action in the nature of
mandamus to compel moiﬁmoremploygeofﬁeumdsmurmagencythﬂeoﬁo
perform a duty owed to the plaintiff.” 28 US.C. § 1361. We view ouz jurisdictional footing &3
sure.
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remedies under 40 CFR. § 123.64(t) before filing suit* Nonetheless, Plaintis did in fact meet

the notice requitements found in that reguilation as well as those immposed by 33 US.C. §
1365(b)(2). The regulation states that an interested party may petition. the Administrator 1o
withdraw approval of a state’s progratn by setting out reasons from among those listed in 40

C.ER. §123.63, Under secrion 123.63, reasons for withdrawa] deemed sufficient jnclude the

failure of the state to exercise control over activities to be regulated, including the failure to issve
pecmits where reqeired, and the failure of the staie o inspect and monitor activitios subject 1o
regulation. 40 CFR. § 123.63()(@; 40 CF.R-§ 123.63(3)(iii). Jn their June 2, 1998 leter,
Plaintiffs notified EPA and IDEM officials of their belief that Indians had “failed to develop
regulations controlling the permit process and point source discharge” from “confined animal
feeding operations.” Ex. A to PL’s Complaint at 2. The Jetter also explicitly stated that IDEM
had failed to issue permits to CAFOs. 7d. at 3. Plaintiffs did not file this lawsuit until Jaouary
20, 1999; EPA and IDEM thus had more than seven months in which to have made some
appropriate quponse, when Plaixiffs were required to wait caly sisty dss's following their -
wotiication t il diis action. See 33 US.C. § 13650)). To requiss them o weait ymtil che
P deemned it appropriste t make & respoass under 40 C.FR § 123.64 (whenever that might

|
be) womddémiyﬁusuatepaﬁormamemderﬂle citizen suit provision.

For these reasons, we deamn our jurisdiction over Plaintiffs’ claims to ba proper.

¢ Corbpare to the Administutive Procedure Act (APA), 5 US.C. § 704. A party must
cchaust administrative remedies, at least to the exteat of obtaining a final agency action, before
filing suit under the APA. See Darby v. Cisneras, 509 U.S. 137, 153-54, 113 8.Ct. 2539, 2548,

125 L.E4.2d|113 (1993).
6
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reasonable inferances in that party’s favor. Sehwartz v. State Farm Mut. Auto. Ins. Co., 174 7.3d

875, 878 (7" Cir. 1999); NLFC, Ine. v. Devcom ‘Mid-dmerica, Jac., 45 F.3d 231, 234 (7° Cir.

1995).

The moving party bears the initial burden of production to establish “that theze is an
absence of evidence to support the ponmoving party’s case.” Calotex Corp. v. Catrett, 477 U.S
| 317,325, 106 S. Ct. 2548, 91 L. Ed.2d 265 (1986); Devcom Mid-dmertca, 45 F.3d at 234, The
bu:dnﬁ then shifts to the non-movant, who may ndt rest upon mere allegations, but by affidavits,
depositions, or otber evideuee must “set forth spocific fiots showing that thero is o genuine issue
for trial.” Fed. R. Civ. P. 56(c); Devcom AMid-America, 45 F.3d at 234, The Court must cater
summary judgment when the non-moving party has failed to “came forward with evidence thal
would reagonahly permit the finder of fact to find in her favor on » matevial question...”.
Waldridge v. Am. Hoechst Corp., 24 F.3d $18, 920 (citing Matsuhita Elec. Indus. Co. v, Zenith .
Radie Corp..475 U 8. 574, $85-87, 106 S.Ct. 1348, 89 L.Ed.2d 538 (1986); Celotex, 477U.S. at
322.24, 106 5. CL. 25’48; Anderson, 417 U.S. a1 249-52, 106 8.Ct. 2505). However, if genutine
doulbsts regnin, and a reasonable fact-Soder could find for the pon-moving party, swunmary
judgmaeat is inappropriste. See Shields Enlers, Ine. v. First Chicago Corp., 975 F241290, 1254

(7% Cir. 1992).

Concentrated Animal Feeding Operations and Their Environmental Effects
Animmal foeding apeations, o “AFOs,” axc industrial frms that congregare animaale, fed,

.- ramers .
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manure and urine, dead animals, and production operations into a spall area ofland # See U.3.
Dept. of Agric. & U.S. Envil. Protectian Agency, I/nified National Strategy Sfor AniM Feeding
Operarions, § 2.1 (March 8, 1399), available at WMMMML Nct
all AFOs are CAFQs. AFOs are classified as CAFOs based in part upon the number of anirml

units they contain. If an AFO contzins more than 1000 gnimal wnity, it is considered a CAFC.

120,

Y S

See id. at § 42,40 C.FR § 122.23. An AFO also qualifies os 3 CAFO if it contains between
300 and 1000 animal units and discharges pollutan:s through a man-made structure o into any
waters that run through the facility ot come into direct cogtast with the confined animals. See i/,
AFOs with legs than, 300 niznal units can be considered CAFOs if an on-stic inspection leads the
NPDES permnung agency to conclude that the facility “is a significant contributor of pollution to
the waters of the United States.” /d. However, an AFO is not 2 CAFO if it discharges only in tae

event of & 25-year, 24-hour storm event.*

5 We note with some disgruntiement that when discussing factual information conceming
CAFOs, Plaintiffs’ counsel’s citations were often insomplete, sometimes ipaccuvata, and
occasionally even involved non-existent quotations. Nasdless to say, this imposed, substantial
additional burdens on the Court.

’Animal“uim”mcalculmdbaseduponafomdudowinB?Aregmaﬁmsaw
CF.R. § 122, Appendix B. The multi lication factor for swinc weighing more then 55 pounds is
0.4,soﬂaatitmwymkca2500swinefu:anAFOtobemmmaﬁcauycetegoﬁmdasaCAFO.
See also 40 CFR. § 412,10 (fesdlots paint source category applicable to fesdlots housing 2500
swine of 55 pounds or more).

b A 25-year, 24-hour storm event is defined as g “pumber of inches of reinfall in 2 24 hour
period that is expected to oocur only anoe every 25 yeare™ Kristen E. Mollnow, Concerned Area
Residents for the Environment v. Southview Farm: Just What Is A Concentrated Animal Feeding
Operarion Under the Ciean Water Act?, S-FALL Alb. L. Bovil Outlook 11, 16 (2000) (gquoring .
U.S. Envil. Protection Agency, Guidsnce Mapual on NPDES Regulations for Concentrated
Anioal Feeding Operations, 24-29 (draft 1993). Maps published by fhe Netional Weather
Service show ths amount of rainfall that constitutes such an event for every location in the

Unitad States. [d.atn. 111.
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Animals in CAFOs ate usoally kept in pens within larges buildings. Netural Rasources
Defense Council and Clean Water Nerwark, America's Animal Factories: How States Fail ta

Prevent Pollution From Livestock Waste, Totroduotion and Executive Summaary (December
asp, The floors of the pens:

1998), available at
are slatted so 28 to collect the waste excreted by the apirmals into 2 holding tank Jocated below ke
floor. Jd. The waste is then usually piped into storage lagoons, ancovered pits that some have
referved to, not urfairly, as “open air cesspools.” See Marilyn Beazlin Suell, Downmnd in
Mississippt, Sierza Magazise, March/April 2002, available at

http://www siemac|ub.ore/si err2/200103/profile.asp. From the storage lagoon, waste 1§
transported to be spread, sprayed, or injected onto croplaads or pastures.

Manwe is the primery source of AFO poliution. Pl Ex. X: U. 8, Envtl. Protection

Agency, Office of Water Standards and Applied Sciences Division, Environmental Impacts of
' Animal Feeding Operations, § 1.2 (Decermber 31, 1998). “Animal mannre typically contains

nutrients (i.e., nitrogen and phosphorus), pathogens, galts, and heavy metals (€.g.. copper).” Pl.
Ex. J, U. S. Eovtl. Protection Agency, Office of Enforcament, Compliance Assurance
Inxplemeﬁz;atian Plan for Concentrated Animal Feeding Operations, 3 (Msech 5, 1998). AFO
polhﬁmmmgaﬁvelymmﬂrfaccww.pomdm urans!soxl Jdiar§l3.
Envireomental damage duc o CAFOsmayoeccrdueﬁolagoonw“kageorspmagearto
problems with land application of manure, among ofher things. One storage lagoon often kolds
millions of gallons of waste; in the gvent of a spill or break, thousands of those gallons may ow
into creeks, drainage ditches, streams, rivers, or lakes. See Kyle Niederprucm, Shart Staffing

Makes Policing Polluters Harder, Indianapolis Star (April 21, 1998) (spili of 9600 gallons of hog

10
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manure.cauced fizh kill in Indianz). Marnure application fields often coatain or ate adjacent to

such waterways, posing a less concentrated but more imminent threat, An EPA fact sheet

describes in more detail how animal feeding operations contribute to pojlution:

Rimoff from livestack operations entars Wwater bodies when poot maintepsmce of
waste lagoons, iroproper design of stomge siTuctures, improper storage of animal
waste, and excesgive rainfal] result in spills and leaks of manure-laden water.
Overapplication of mamure to aropland is another source of animal waste runoff.
Whanlivmtockmannxeandothetanimnlwastespﬂlsorleaksintosmfaceor
gtouadwaxet.itcanmmwi:mnedimthnatwpubﬁcheamzmdmer
resources. This runcff hes nutriems, such as pitrogen and phosphorus, that in
excess cause algae and othar microorganisms o reproduce in waterways, creating
unsightly and possibly harmful algae blooms. Explogive algas populations can
Jower the level of dissolved pxygen, which ces. cause fish and other aquatic
organisms to die. Spiﬂsfrommpmredwastelaaoonsandotherfmﬂtyswmge
facilities have killed tens of thousands of fish. Animal waste runoff can alsa be 3
threat t0 mehedlhufpeopkwhommcimocnmctwiﬁxaﬁecudwmrsbwmse
smneofthcmic:obesdn:mﬁa.plbmandvimses)inmimalwm“ncme

U.S. Envil. Pratection Agency, Office of Water, Proposed Regulations to Address Watey

Pollution from Concentrated Animal Feeding Operations, 1 (Mearch 2001), EPA 833-F-00-016.

of animal feeding operations.’ Inthepasttwmyyea:s.ﬂumdinthelivestock industry has

becp toward fewer but larger operations. Sae id. A foresesable result of this trend has bean

USDA implemented a Unified National Strategy for Animal Feeding Operations. The Unified
SmamyfmAFOsrecopﬁmsthemleplsyudby AFOs in the polhiion of national waterweys,
mdismmdmmmmiamwmaqdmmmmmmdmr U.S. Dept
of Agric. & U.S. Envtl. Protection Agency, Unifled National Strategy for Animai Feeding
Operations, § 1.1 (March 9, 1999), available at hitp:/fv 8 gov/npdes/puhs/finafostpdf.
Unified Strategy for AFOs is discussed below in more detail.

11
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increased zeports of large-scale discharges from these facilities, 25 well as contigued runoff of
nutrients. See id. Indesd, “[s]tates estimase that agriculture contributes to the impairment of at
Jeast 173,629 river miles, 3,183,159 lake acres, and 2,971 estuary square miles.” PL Ex. K- . 8.
Envtl, Protection Agency, Office of Water Standards and Applied Scieaces piﬁsion,
Environmental Jmpacts of Animal Feeding Operations, 1 (December 31, 1998). About twenty

percent of thet damage is attributable o invensive animal operetions. [d.

In Indiana, the number of opetating CAFOs is approximately 550. Memorandum in
Support of the Indiana Department of Environmental Menagement’s Motion far Sumary
Judgment (“IDEM Mem.”), Ex. A at 1, IDEM reported that es of Jamuary 1, 2001, “there were
2,998 approved confined feeding operations in Indiana."'® PL Ex. AA: JDEM 2000 Annual
Summary Confined Feeding Report. 1n 1997, animal feedlots were respensible for 2,391 spills of
manure in Indiana, including ane single spill of approximetely $600 gallons of hog manure. See
Niederpruem, supra. In the year 2000, a total of 1,120 sites, chosen because they had not seat in
manure mainuenan.ce plans (MMPs) or had requested exemption from ndiana’s MMP
raqm:emem,weremspecwd by IDEM, but 804 of those sites were identified as closed. Jd Ar
the remaining 316 sites, fifty-one violations were detected, inchiding 15 lagoem violations end 16

Jand application violstions. Id.

In Indiana in 1998, 84% ofsurvayadrivetmﬂesand99%ofsurveyedhkeaaesMgood

water quality that could suppert aquatic life, though ;. mere 18% of surveyed river miles could

19 Indigna’s independentmg\ﬂmrysyﬂemﬁrmﬁnedﬁedingopemﬁm which will be
discussed in more detﬁlbdow,reqnimsvaﬂfwop&aﬂmsabcwandbeyundﬁose
that constitute CAFOs under federal regulations.

12
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support swimming due 10 high hacteria copoentrations. U. S. Envil. Protection Agency, Nationdl
Water Quality Inventory: 1998 Report ta Congress, 3043 05, available at

WM@NW The pollutants most frequently identified in

Indiapa waters were hacteria, priority organic compounds, oxygen—dgplemg wastes, pesticides,

and metals, Jd.

The Cleon Water Act

Congress cnacted the Clean Water Act in 1972 in crder “to restore apd maiutain the
chemical, physical, and biological integrity of the Nation’s waters.” 33U.S.C. § 1251(=). This
marked a major transformation in the Nation’s approach to water polintion. See Nat'l Wildlife
Fed'n, et dl. v. Gorsuch, 530 F.Supp. 1291, 1296 (D. D. €. 1982) (citing 4 Legislative History
of the Water Pollurion Conrol Act Amendments of 1972 (Leg Hist.) at 1254, 1271, 1280 and
1303) rev 'd on other grounds, 693 F2d 156 (D. C. Cir. 1982). “prior to 1972, the program was
based upon water quality standards promulgsted and implemented by the states with some
assistance and oversight from the federal govemnment.” Gorsuch, 530 F.Supp. at 1296, The
method to contmlpolluﬁonwastoworkbackwuﬂs from the destred water quality, end
discharges were only violatlons If it could be shown they caused the water body 1o fail to meet
water quality standards. Jd The systemprovedcumbasomeandinemd. Id. Today, the Act
works by regulating all discharges of poliutanys into waters of the United States. See 33 U.S.C. §
1311. It does so through the federally mandated end supervised NPDES permit program.
Compliance with the Clean Wa:a- Act is determined through complignce with NPDES pennits.
33 U.S.C. § 1342(b). NPDES permits “impose limitations on the discharge of pollntants, snd

" establish related monitoring requirements...”. FPriends of the Earth, Inc. v. Laidlew Ervtl. Servs.

13
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(TOC), Inc., 528 U.S. 167, 174, 120 S.Ct. 693, 700, 145 L.E4.2d 610 (2000). All discharges of
pollutants into the Nation's waters a6 regulated by the

NPDES permit program. See 33 US.C. § 1342,

The Clean Water Act “anticipates 8 partuership between the States and tha Federal i
Government...”. Arkansas v. Oklahoma, 503 U.S. 91,101,112 5.Ct 1046, 1054, 117 L.Ed.2d
239 (1992). This relationship has also bean aptly characterized as a “digrinctive variety of
cooperative federalism.” U. S. Dept. of Energy v. Ohio, 503 U.S. 607, 633, 112 8.Ct. 1627,

1642, 118 L.Ed.2d. 255 (1992) (White, J., concwrring in part and dissenting tn pari). The Act
sthorizes the EPA to issuc NPDES permits, but Stanes may apply for and reccive EPA spproval
o administer their own permit programs, provided they comply with demiled staratory and
regulstory requirements. 33 U.S.C. § 1342(b); 40 CFR. §§ 123.1-123.64. The EPA retainsa
high level of iarvolvemeat and authority when @ St administers ts own NPDES peoit
prograr. For instance, the EPA continues o review state water quality standards, § 1513(::),
retains authority to object to the jssuance of particular permits, § 1342(d)(2), Iomitors state
programs for continuing compliance with federa] directives, § 1342(¢), & soforces the texms of
individual NPDES permits when a State has failed to institute enforcement procesdings,

§ 1319(a)(1). See also U S. Dept. of Bnergy v. Ohio, 503 US. at 634, 112 5.Ct. at 1643.

At issuc in the present action are sestions 1319(8)2) and 1342(c)(3). In aprevious Entry
denying Defendants’ Rule 12(b)(1) snd Rule 12(b)(6)'motions to dismiss, we heid that those
sections of the Clean Water Act imposemandmvdnﬁesuponthc Administrator of the EFA.
Seea Save the Vailey, Inc. v. U. S, Eyvorl Pram-ctionAgem 99 F.Supp.2d 981 (8. D. Ind. 2000’

14
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Scction 1319(a)(2) states that the EPA Administrator shall assume enforcement of a State’s

permit program when “the Administrator finds that violations of pezmit conditions ot

[imitations...are so widespread that such violations appear 1o result from a failure of the State 10

enforce such permit conditions or h'miﬁu'ons effectively...”. 33US.C.§13 19(;1)(2). Section '
1342(c)(3) States that the Administrator shall withdraw spproval of a State's NPDES progran ';

when & State feils to take appropriate corrective action even after being notified by the
Administrator that its program is noncompliant. Sge 33 US.C. § 1342(c)(3). In the previous
Entry, we specifically beld that the Act requires the Admipistrator “to make a ‘finding” voder

§ 1319(a)(2) or a ‘determination’ vnder § 1342(¢)(3)-.When (she becames aware of such
violations as articulated in § 1319(a)(2)-"* Seve the Valiey. 99 F.Supp.2d at 985. If she finds that
such widespread violations are occuxring in a State, she is then required by § 1519(a)(2) to issue
a compliance ordet ta so notify the State, Id. a2 984, If after thirty days the State has not
corrected the problem, the Administrator is to give public notice of his findiags. 33 U.S.C,

§ 1319%(a}2). “Once public notice is given, the Administrator must eaforee the permir conditions
uptil the State remedies its problems.™ Save the Valley, 99 F.Supp.2d at 984; 33 US.C.

§ 1319(a)2). “The procedures outlined in § 1342(c)(3) call for 8 public hearing to take place if
the State continues to £ail in its enforcemsat of the NPDES program.” Jd. et 985, K after ninety
days following the hearing, the State has ﬁﬂzdmxakc“apptopﬁntnmecﬁwacﬁon.”the
Administrator must withdraw approval of the State’s program and make public the reasons for

the withdrawal. 33 U.S.C. § 1342(c)(3); Save the Valley, 99 F Supp.24 at 985.

Again, the citizen suit provision of the Clean Water Act permits citizens 1o ring 2nitto
force the Administrator to perform aon-discretionary duties mnder the Act. 33 u.s.C

1§
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§1365()@). An interpretation of the A dministrator's duties undet sections 1319(a)(2) and
1342(c)(3) other than that sﬁ'ﬂed wpon in our previous Enfry =would allow the Administrator 10
fFrustrte citizen enforcement of the (Act)... merely by refusing to make a finding or
determination.” Save the Valley, 99 F.Supp.2d at 985; see also William L. Andreen, Beyond
Words of Exhertation: The Congressional Prescription for Vigorous Fedsral Enforcement of the

Clean Water Aet, 55 Geo. Wash, L.Rev, 202, 242-53 (1987).

Clean Water Act’s Regulation of Concentrated Animal Fecding Operations

i Clean Watet Act prohibits point sources from discharging pollutants into waters of
the United States unless in copformance with a valid NPDES permit obtained prior 1o the
discharge. 33 US.C. §§ 1311,1342. A point source is deined as “any diseermible, confined aud
dlscrete conveyance... from which pollytants are or may be discharged.” 33 U.S.C. § 1362(14).
The term “does not include agricultural stormwater discharges and retam Hows from irrigated
agriculture.” Jd. Under federal law and regulations, CAFOs, though not AFOs, are point solrces
subject to NPDES permitting requiremeats. 38 U.S.C. § 1362(14): 40 CF.R. § 412.10, et. seq.;
4CFR.§ 122.23. Any point source, including a2 CAFO, that discharges or propeses to
discharge must obtain en NPDES peanit. See 40 CF.R. § 122.21(a). Further, any CAFO that
discharges without an NPDES permit remains in a continuing state of_violaﬁonofﬂ:eActwnﬁl it
cither obtains an NPDES permit or no lopger meets the definition of a point sowrce. Ses Carrv.

AMa Verde dus., Inc., 931 F.2d 1035 (5* Cir. 1991):

States with anthorized NPDES permitting FTOgIAmS may issue either general permits of
individual permmits in order to adedress point sources within their bormdaries. An individual

i6
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permit is-issued to & specific operation and tailored to iss pollution issues. A genersl permitis

written to cover a category of point gources with similar characteristics for 2 defined area. See

U.S. Envtl, Frotection AZensy: Guidance Manual and Example NPDES Permit for Concentrated

Animal Feeding Operarlons, Review Draft § 4.2 (August 6, 1999). Every individual discharger ‘ ?’
expecizdtobecowmdbyapa:ﬁnulargmemlpmﬂisreqnimdtosubuﬁtamﬁm“mﬁceof ,
imtent,” which serves as a permit application. /d. at § 422, The BPA approves of the use of

general petmﬁs for CAFOs. See id. a1 §§ 4.1, 4.2 (remerking that general pexmits are a “cost-

effective™ and “expedient” approach to ensuring permitting of CAFOs). CAFOs are particularly

suited to coverage by general permits becauss they “iavelve similar types of operations, requirs

the same kinds of ffinent limitations and operating conditions, and can discharge the same types

of pollutants.” Jd at § 4.2. Ifasmedecideatouﬁlizaagmralpemﬁt, it may still issue

individual permits to some operations in the category that ere exceptionally large, have a history

of compliance problems, o are marked by other exceptional characteristics. Id. at § 4.3; see also

40 CF.R. 122.28(b)(3).

Thbe EPA is ip the process dimplmmﬁmdﬁﬁondWMMm CAFOs.M
One goal of tie Unified Nationa] Strategy for AFOs is that all “AFOs shonld dsvelop and
implement techpically sound, economically feasible, and site-specific comprehepsive autrient
management plans (Mé)mnﬁrﬁmizeimpudonwavuqﬂityandpuhﬁchal * U.S. Dept.
of Agric. & U.S. Envil. Protection Agency. Unified National Stravegy for Animal Feeding

11 The EPA. plans to take ﬁnﬂapﬁ.mmmng\ﬂndmbynecember 15, 2002. See
U.S. Eavil. Protection Agency, Office of Water, Proposed Regulations 1o Address Water ‘
Pollution jrom Concentrated Animal Feeding Operarions, 3 (March 2001), EPA 833-F-00-015,
available at htep.//w ndes/pubs/CAL chire A

i
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Operations, § 1- 1 (March 9, 1999), available at MWM@M
proposed regulations would also slightly expand the definition of 2 CAFO, jmpose additional
permit requirements, and impose strioter effluent guidelines. See U.S. Envil. Protection Agercy,
Office of Water, Proposed Regulations to Address Water Pollution jrom Concentrated Animal
Feeding Operations, 3 (March 2001), EPA 833-F-00-016, available at

i/ n FO-b © As part of its goal of enhancing water
quality by ensuring CAFO compﬁanoéwithﬁ:aClemWawmmE?Aalsobeganwfocua on
improving compliance of state permitting programs with foderal requirements, Se; P Ex J,U.
S. Envil. Protection Agency, Office of Enforcement, Compliance Assurance Implementation

Plan for Concentrated Animal Feeding Operations, 3 (Mareh 4, 1998).

Reguhﬁmofwwmma

In Jaguary 1975, the EPA approved Indimna’s proposed NPDES program. Declaration of

Stephen Jagn (“Jann Decl.™), 4. To ¢bin approval, Indiana was required to show that it bad
established sufficient legal authority to mﬂaitmaﬁmmmmmmdmwﬁm
federal law. See 33 US.C. §1342(b),327[nd.A:hmn.Code,Axt.16 In April 1991, the EPA
Vedlndmnspmgmfwthesmmdadmwmofgmmlmﬁpmu Ll
Dﬂ\disthcsbIeMmsponﬁblemmmempmgrm . As
gquhedbytheActmdfedemlpmﬂaﬁommdimugﬂaﬁompmh'ﬁtpohnmmsﬁom
discharging pollutants into waters ofﬂ:estaﬁeunless-immfomanuwithavalidmﬁs penait
ohtainedfwmmEMpriortothedischnrm. See 327 Ind. Admin. Code 5-2-2. However, as ot

JMZOOZ,DEMhadnwuiswedmNPDESpermittoaCAFo.

18
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The State of Indiana has an ongoing obligation to administer its NPDES program in
accordsnce with federal statutes and regulations. The EPA has explained Indiaﬁa’s obligation as
follows:
As & condition of maintining its EPA-approved NPDES program, the Clean
Water Act, Section 402, requires the IDEM ta administer its NPDES progtam for
point sources, including CAFOs, in accordsace with the guidelines EPA
established at Title 40 of the Code of Federal Regulations, part 123, at all times.
Among other things, these guidelines establish reqhirernants approved States must
meet in issuing NPDES permits to and evaluating compliance by point sources,
including CAFOs. They also establish requirements relative to State authority tc
enforce compliance with NPFDES requirements.

Pl Ex. O at 3 (EPA natice of meeting to receive public comments on the NPDES program for

CAFOs in Indiana).

Historically, Indiana has chosen to deal with CAFOs through a system distinct from their
NFDES permitting program. In 1971, the state first enacted legislation pertaining to the
construction and operation of confined feeding operations, the present version of which is known
as the Confined Feeding Control Act, codified at Indiana Code §§ 13-18-10, er. seq. IDEM
Mem. at 2, Undetmdim’sconﬂnedﬁeedhsmmEMismappmvﬂpmimmpmns
o cotities wishing to construct and operate confined fesding eperations. The Canfined Fecdizg
ConunlActduﬁnesacwﬁn:dmopefmionasmyopuﬁmwﬂhmnﬁned&s&ngofmore
than 300 cattle, 600 swine or sheep, or 30,000 fowi, or any operation with g history of pollution
problems. Ind. Code § 13-11-2-40. mﬂnmwaﬁoﬂbmdﬂmmﬁthhﬂk geope of
the federal definition of s CAFO. Compare 40 CFR §122, App. B, with Ind. Code § 13-11-2-
40. Apprwﬂfmapmitisbuedwﬁﬂmsoﬁﬂmdhmdiammmandmgn!ﬁcns. See
Ind. Code § 13-18-10-2(c). In the past, IDEM also utilized an [ndiana Water Pollution Contrel

19
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Board guidance document known as the Animal Wasw {, ot AW-1, The AW-1 specified the
supplementzl informarion IDEM required for permit approval. The preamble to AW-1 indicatal
that it was only & recorxmendation, 50 [DEM at tirmes took the position that iis requirsments were
not mandatory. See Jn Re Manrter of: Obfections fo the Issuance of Permit Approval No. 4243,
Tap Sow, LLC, Fleora, Indiana, Indiana Office of Environmental Adjudicatian, Cause No. 97-W-

J-1693 (Msy 9, 1997). There is some evideace they vieored their approval pestuits ds no more

than recommendstions for prudent actions. Pl Ex. Hat 1.

While Indiana’s program requires approval based upon Indianas statutes and regulations,
priar to approximatcly 2001, Indisna did uot require any confined feeding oparations, including
federally-defined CAFOS, to apply for of to obtain NPDES permits. The state approval pennits
issued constituted approvals of “the construction and operation of the mamue magsgement
gystem[s]"” of the proposed operations. See Ind. Code § 13-18-10-2(c). While apparently
desipned and intended to prevent discharge of manure imo watsss of the state, it is not clear thnt
the permits actually implemented any effluent limitations. Thus it is not clear that they were
sequivalent” to NPDES permits. Not only did IDEM fuil to issue NPDES permits to CAFOs, it

appwsthatmmchdnot inspact CAFOs until 1999. Before 1999, Indimhadncverpwsued

anenformmtacﬁonggainstanycAFO. Jamm Dep, at 56

In 1997, Indiana began fmmulalemw“ﬂecﬁoteonﬁnedfeedingoperaﬁons.to be

codified at Axticle 16 of Title 327 of the IndwnaAdmm;stmnw Code. IDEM Mem., Ex. B at

20
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1.2, On November 14, 2001, the state’s Water Poltution Control Board adopted the new rules.”
IDEM claims that *he new rules contain standards “analogous to those contained in [an EPA]
Comprehensive Nuzicnt Management Plan” 'Jd, st 1. In addition, between sometime in, (999

and Jaguary 2002, IDEM completed over 1300 inspections of confined feeding operations,

RO T
T s T

including inspections of all federally-defined CAFOs. Jd. at2. As of February 2002, Indiana h=d

pursucd 32 enforcement actions against CAFQs, end had required 18 facilities to apply for

individual NPDES permits, IDEM Mem., Ex. A, 18. The first individual penmit for 2 CAFO in
Indians was publicly noticed in January 2002, However, it bears repesting that as of Jamuvary 28,
2002, po CAFO in. Indiana had ever actually been jssued an NPDES permit® PL Bxs. W, X;
Yann Dep. at 55. While Indiann finelly appears to be requiring CAi'-‘Os that have been found to
discharge pollutants to apply far NPDES permits, it is uncleer wiry IDEM requires only that
limited group of CAFOs to abtain permits. Indiana and federal regulations require NPDES
penits for point sources that discharge or propose 10 dbdwge See 327 Ind. Admin, Code § 5-

2-2; 40 C.F.R. § 122.21(2).

£PA Knowledge of Indiana’s NPDES and Confined Feeding Frogroms
Throughout the tims that Tndiana has been in tho process of revising fts confined feediag
Tules, the EPA has been following the state’s progress and offering guidance. Early in the
process, in March 1999, the EPA. expressed mmm’snewmles did “not establish &

“mepﬁonafthemcsmmedinméhzooz,wmmls is now officially
part of the Indiana A dministrative Code. See 327 Tod. Admin. Code art. 16.

21
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olear Link ta the Indiana NPDES requirements for CAFOs...”. PL. Ex. L at2, At that time, the,
EPA pointzd out to IDEM that the mgmzl Memorandum of Agreement between the two
agencies, which is the documeot under which IDEM is authorized to administer the NPDES
program in Indiana, requires IDEM to administer the program in accordance with Section 402 of
the Clean Water Act, applicable state regulations, and appHeable federal policies and segulation::.
Id. The EPA was obviously concarmed that Indiepa’s confined feeding rules, ven as revised,

would not satisfy federal requirements for CAFQs. See id.

In November 1999, the EPA's Region Five ofﬁoéand IDEM entered into an
Environmental Partnership Performance Agreement (EPPA). Under the EPPA, IDEM agreed
. that the forthcoming adoption of Article 16 of the Indiene Administrative Code would ensure that
all CAFOs in Indiana would have a perrit equivalent to an NPDES permit, See PLEx Matl.
This was to be accomplished through cne of two methods. For an Indiana permit to be
cquivalcnt to an NFDES permit, “the confined feeding rule either: (1) must establish an NPDES
genera! permit, as aithorized by Indisna Administrative Code title 327, aticle 15, and the
revision to the Indiana NPDES program that EPA approved in 1991, of (2) must itself be
submitted to and approved by the [EPA] as a revision to the Indiana NPDES program wader 40
CFR §12362" PL.Bx.Nat2. InAugustzmo,theEPAinfurmedIDBMthatbySepmw
30, 2001, itwoulddemmincthe“reoommdedmofacﬁonregudinglndinm’s approved
NPDES program.” Pl Ex. N st 3. The EPA stated that at that time, if it conchuded that Indiann’s
conﬁnedfeedingopuaﬁonhadmbmadopwdinaﬁmslyfashionor_ did not satisfy NFDES
requirements, or that Indiana’s compliance mamnitoring and enforcereat progran did not conform

writh both 40 C.F.R. § 123.26 and Indiana’s NPDES enforcement management system, it would

22
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potify Indianz in writing and recommend to the Administrator of the EPA that she review

Indiana’s prograrn and commencs withdrawal proceedings under 33 U.S.C. § 1342(c)(3). 1d.

In approximately September 2000, the EDA announced that it would hold 2 meeting cn
October 12, 2000 in Lafaystts, Indiana to obtain public comments on implementation of the
NPDES program for CAFOs by IDEM. Pl Ex. Oat 1, 2. In the spnouncement, the EPA
explained the Clean Water Act aad its applicability 0 CAFOs. Pl Ex. O2t2-3. Jtalso
explained the workings of 33 US.C. § 1342(c)(3) and noted that jt pertained to 3 situadian in.
which the “EPA determines, aﬁnpublichudng"thatasuuismwninimrinsitsNPDH
program ip accordavce with the Clean Water Act. Pl Ex. O at 3, However, in & subscquent
paragraph, the announcement pointedly gtated that the meeting would not be a public

hearing. Jd.

In Novembez 2000, IDEM requested that the EPA review and comment on the proposed

Article 16. PL.Ex.Patl. TthPAexplaimdtimhdnenﬂyviewedtheproposedmlaasa
draft general permit, mdthataﬁuapubﬁeemntpdod,itwmﬂdmnmmenﬂc'a
proposedgana-alpamit. TheEPAmfonmdeMﬁatmmledid“nmyetmme
requirements for a gencral NPDES permit.” Id. Specifically, the EFA gtated thar the rule did not
mee:mrcquirememsinaocr.a.s1zzzspuudnswwalpumim.m§1zz.4xwmnjng
' to all NPDES permits, and in. § IZZ.MunminhanukmmfortheembﬁshMOf
Jimitations, standards, andoihermndiﬁmsinanmn;hs. Id, The EPA bad not yet determined
whether the rule complied with. § 122.46,whi=hptovidesthltNPDES permits are to be issued
gor & term not tn exceed five years. PLEx. Pat2. The EPA expressed other concerns regarding

23
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IDEM’s intentions in sitnations where phosphorus in soils may represent a water threat. Pl Ex.

Pat2-3.

In February 2001, IDEM announced it would publish a First Notice of Rulemaking for the
proposed Article 16 on March 1, 2001. PL Ex. Q at 1. IDEM also noted that jt did not belicve

_the EPA's comments could be resolved before that date, but stated it boped to address them “ix

as timely (] menzer as possible.” Zd, In Scptember 2000, IDEM had stated in letter the
EPA that it wes not yet possible to determine whether the draft mules satisfled the EPA's

ppofereaces” fox a state progrem. Jann Dep, Ex. 12 at 2. Howeves, IDEM also stared in that
letter its hope that a final Indiane rule would ultimately be approved by the EPA as
mmmm:nm.ﬁy equivalent to the federal program under one of the approaches outhnedxnthe

EPA’s letters. [d.

In a letter dated July 20, 2001, the EPA told IDEM, “It is importast for you to understand
oo nmed fur [DEM to aggressively implement te NPDES prograum for CAFOS that ase subfect 0
th:adxdng?.ﬁ-yearoldﬁdemlngulatim." PLEx. Satl. The EPA went on to remind IDEM
that “[u)nder the Clean Water Act and EPA's 1975 approval of the Indiana NPDES program,
IDEM is requived to issue NPDES permits to CAFOs, evaluate compliance with NPDES
program requirements byCAFOs,and,whenviolaﬁonsmdiscovemd,enfmwmpﬁmin :
accandance with [ndiana’s NPDES mﬁammtmnagmmwm” Id. The EPA reiteratel
IDEM's choices for satisfying its obligation to issae NPDES plmits to CAFOs, which included
hmgm&dadly—mquhadmdhﬁudpm&,immmmmgwmﬂpmor
subﬁﬁngmemnendednAcmEPAuaneppmvahbmﬁsim%themﬁmmESpmgmm

24
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oL Ex & a2, The EPA “sirongly urged” IDEM to sclect ons of the availsble ;h;:ie; “as
expeditiously as possible.” id, Tha letter gave deadhives for the drffetm eourses of action
availeble to IDEM. If IDEM chose to jssue individual permits; it wass to subm'ltto ths EPA a
proposed plan, with 2 schedule and milestones, by Novemw 2001. Id. ImeM choge tI;.e
general permit route, it was to jame a proposed general permit or permns to the EPA by
December 2001, J/d. If it chosc 1o subroit the rule to TDEM as z revisica, to the program undex

40 C.F R 123.62, it was to do so by Jume 2002. I Tho EPA requested taat IDEM respond 1 it
Jetter by August 20, 2001 and confiem that it had megor wintid very soon meet the EPA’S
expectations for compliance evaluation and ﬂ&m-‘—!d-‘ The EPA delayed until September
20072 the deadline for the determination of its “recommended course of action” regarding

withdrawal proceedings under 33 US.C. § 1342(c)(3)- 1d.

DmdrcspondedwtheEPA‘slmhachdamdSepmbﬁ 11,2001, PLEx Tatl.
[DEM pointed out that it had passed "fizst-ever rules gavmmgeonﬁnedfeedingopcﬂncns in
Jndisna, implementing frbx c]smﬂmwhchhasbeenmplaoema 1972 Id TDEM sleo
nmdwkhadpubﬁshedaﬁrstmﬁceofm]smabnstodwehpaspeaﬁomlegwemhg
CAFOsfmthepwposeofN'FDBS,intheeventsuchardemuoded. PL Ex. Tat2. [IDEM
dixectlynkadMEPAtOpmvidedmcﬁt:dAusedto detennincwhyberam’sNPDBSpemit
progmwﬂlbsp;oposedfo:wiﬂwawal.“ j7 2 naImtwentontopom out that the 1959
U.S. EPAJUSDA Unified National Strategy oompm\'lﬁmcmnallyeqmvﬂmmte programs.

Id. mEMm:edhsbeliehhatnsremdpmgmwmnd“yleldawmpmblekvelof

W The criseria are readily available ot 40 CFR. § 123.63.
25 .,
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envi:onmen@l protection 1o the strategy outlined by U.S. ‘.Ei’ﬁ and U.S. Department of
Agricuirure.” /4. Then, ineredibly, TDEM posed the fallowing question to the EPA: “Can you
please describe the circumstances in which a state may operate a confined feeding approval
peogram without specifically requiring an NPDES individual peamit, NPDES general

permit, or NPDES permit-by-rule for CAFOs?” Jd.

[}

Findings Undar Section 1342()(®)

The most geverous interpretation of IDEM’s final questian to the FPA is that it wanted to

know the procadure for submission of the copfined feeding rule to the EPA for approval as a
revision to Jodiana’s NPDES program, pursuant to 40CFR.§123 62 Of coutse, the procedure
is outlined in 40 C.F.R. § 123,62. Anotber, and we think more ]ﬂmly,inupretnﬁonofﬁ)m’s
qucaﬁnnistharitbeﬁcvediswogtammbesuﬁdmdy“wmpmble” so that, despite being
dixectly and repeatedly informexd otherwise by the EPA, cireurnstances might exist under which it

need not develop any rules relating to NPDES permitting for CAFOs. It is uncleer why IDEM

ﬂ;augh:it:mightnotqeedamleforfheNPDBSprog‘masitrelmswCAFOS. See P1.Bx. T it
2. Nomemmmmmmsiﬁummmmmmedaadﬁnﬁin
Nombemanemwzommatmmoseduymzwmmeemmmmsmim
permits in order to meet its obligations regarding CAFOs. The deadline for [DEM to submit the
wnﬁnedﬁeetﬁngruletoﬁeEPAasanapprcvahle:evisionmmpmgnmwassetforIuns2002.
PLEx S ar2. Agzin, there is no eﬁdemebefonmmm@gwhich,ifmy.'appmmhmEM
shose, or whether it met the relevant deadline if in fact it did chooae ane of the allowable optiuns.

Tn any case, it is clear that Indianl’sWa:erPollnﬁMCcmlBoaﬂadopmdﬂmnzw

26

TR TR L -



09 [0 V& WO.37 gam vilidkrvaw tam m e e e e

environmental protection to the strategy outlined by U.S. EPA and U.S. Department of
Aggicutture” 4. Then, incredibly, IDEM posed the following question to the EPA: “Can you
please describe the cirenmstances in which & state may opexate a confined foeding approval
program without specifically requiting an NPDES individual permit, NPDES genetel

permit, or NPDES permit-by-rule fo? CAFOs?” Id.
[}

Findings Under Section 1342(c)(3)

The most generous interpretation of IDEM's final question to the EPA is that it wanted o
know the procedure for submissionofthnccmﬁnedfeedingnnemtheEPAforappmvnlas a
revision to Indiana’s NPDES program, pursuant to 40 CF.R. § 123.62. Of course, the procedure
is outlined in 40 C.F.R. § 123.62, Another, and we think more likely, interpretarion. of IDEM's
question i that it believed its program to be sufficiently “comparable” so that, despite being
direcﬂyand:epedadlyinﬁnrmadotherwiaebyﬂm EPA, cixcumstanees might exist under which it
nead not develop any rules relating to NPDES pecmitting for CAFOs, Itia unclear why IDEM
thought it might not need a rule for the NPDES program as it relates to CAFOs. See PL. Ex.T at
2. Noevidmh:foreusonthesemoﬁomindlcmwmm met the deadlines in
November znd December 2001 that were imposed by te EPA in the event IDEM chase to issue
permits in order to meet its obligations regarding CAFOs. The deadline for IDEM to subgnit the
conﬁnedﬁeedingmetotheEPAummvnﬂemnmimmmsﬂﬁ:MZOM.
PLEx.Satl Agdn,meteismcvidam-befoteusonmemhgwhich, if any, approach IDEM

chnse,orwheﬁerhmetm:mlcvmtdzadlinelfinﬁctitdidqhmsc one of the allowablo options.

In any case, itis clesr that Indiana’s Water Pollution Control Board adepted the new
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confined feeding rules in November 2001 even though they still did not completaly comply witt
the Clear. Water Act and federal regulations concerning CAFOs. At this point, the EPA had been
informing IDEM for two years of the requirexaents for CAFQs that needed to be included in the
new rules. Indiana’s program had apparently never been in c@ﬁme with respect to CAFOs:
in the past, IDEM did not bave .an inspaction program ar require CAFOs to obtain NPDES or
NPDES-equivalent permits. As of the September 11, 2001, {ettar, IDEM sppears still not to even
understand what was required to bring the programn into compliance. In addition, Indianea sppeats
10 believe that its confined feeding program is at least as effective or more effective than dze use
of NPDES petmits. See Pl. Ex, T at2. Whether or ot that is true, Indians’s EPA-authorized

NPDES program must nonetheless comply with federal laws and regulations.

ﬁe EPA stated in its July 20, 2001 letter to IDEM that by September 2002, it would
determine the recotnmended course of actian with regard to withdrawal of the [ndmna NPDES
program. To its credit, EPA has engaged in significant effinrts to assure the compliance of the
Indjana NPDES program with federal law regarding CAFOs, working for at least ues years with
IDEM to Lielp them develop appropriate rules. IDEM has nonetheless failed to do so.

We agree with Plaintiffs that Indiana’s progyem is oot in compliznce, and that the
evidence shows EPA has Jenown that o be trus for some time. Nonetheless, we decling to ke
the drastic action farwhichmah:ﬁﬁ'smmntis,wedecﬁnnmcompelmeBPAw act
immediately 1o wirthdraw approval of Indiana’s NPDES prognm IDEM, as a party to this action
bychoice,isa!sovﬁthinﬂzemnhofowmlinghcre,lndwe think it is that agency who must first
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be compelled to actj“ Thus, we shall order in our Fudgment that IDEM, if it has not already done
so, act forthwith to bring its program into compliance with the Clean Water Act and with fedara
regulations by adopting one of the options outlined in the EPA's July 20, 2001 letter to IDEM;
[DEM is to take this action within 120 days of the date of this Botry.'* We note that IDEM bas
already initiated the rulemaling process for a specific rule governing CAFOs for the purposes of
NPDES. Of corse, when and if the EPA takes final action an. the proposed new fedeyal

regulations regarding CAROs, IDEM would pesd to ensure that Indiapa’s programs comply with

the federal requirements. We think it would be prudant for IDEM to address any such changes 1o )

itsNPDESpmgrmatthzsametimeitundemkastheacﬁmsmd:redhacin.

Should IDEM fail to act as herein ordered, under 33 U.S.C. § 1342(cX3) aad 40 CF.R.

§§ 123.63 and 123.64, the EPA ghall be ordered in the amompanying Judgment to undertake and

" By the very act of intervening, an intervenor renders jtsclf “vulnerable to complete
adjudication by the federal court ofﬂ:aisminﬁﬁgsﬁmbﬂwmtheintewmmdﬂw adverse
party.” United States v. Oregon, 657 F2d 1009, 1014 (8* Cfr. 1981) (quoting 3B Moare's
Federal Practice § 24.16[6] (2d ed. 1981)). The intervenor ASSUMCS the risk that its position wilt
not prevail and that am opder adverse to its ntecests will be erpared. Schnaider v. Dumbarton
Developers, Inc., 767 F.2d 1007, 1017 (D. C. Cir. 1985) (citing 7A Wright & Miller, Federal
Practice & Procedure § 1920, at 611 1972)).

16 Federal courts are empawered to order state officiels to comply with federal law.
“I'W]hen a plain official dhwty, :equidnsmaxeroisaofdimm.inobequouﬂd.md
. perfarmance is refused, any person who will nﬁnpwwwybywh:eﬁmglmayhavea
mndarmus to compel its pufommce,"mditismquocﬁmﬂmsmhanondumgmbenngit
in the federal courts ageinst a swte officer. Puerto Rico v. Bronstad, 483 USS, 219, 227-28, 107
s.Ct, 2802, 2808, 97 L.Ed.2d 187 (1987) (quoting Bd of Liguidation v, McComb, 92 U.S8. 531,
541,23 LEd 623 (1876)). “Moreoves, the Supremacy Clause makes federal law paramount over
the contrary positions of state officials; the power of federal cousts to enforee federal law thns
presupposes some authority o order state officials to comply.” New Yorkv. US., 505 U,8. 144,
179, 112 S.Ct. 2408, 2430, 120 L.E4.2d 120 (1992).
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process withdrawal proceedings for Indiana’s program by scheduling and conducting a public
hearing within 150 days of the date of this Entry, and, within 30 days afier the date of such
hearing, to make sad announce its determimation regarding whether Indiana is administering its

program in aecordance with Section 402 of the Clean Water Act. Under 40 CF.R. § 123.63,

withdrawa! will be appropriate if Indiana continues to £ail to issue NPDES or NPDESwequivalent

permits as required by the Act to all CAFOs that discharge, heve discharged in the past, or
propose ™ discharge, and if Indiana’s program continues to fiil to comply with the terms of the

Memorandum of Agreemment between IDEM and the EPA.

We gre acutely aware of the harmful effects that could result from the immediate
withdrawal of Indiana’s NPDES program. The program regulstes municipal wastewater
dischargers, wastewaier treatment plants, jndustrial wastewater dischargers, stovmwater
activities, construction activities, aguacuiture and silvicultare activities, and more. Sce [IDEM
Mem. at 7. Withdrawal of the program would imtpose significant administrarive burdens on the
EPA. For thosc very reasons, we have allowed TDEM what we believe is more than adequate
tmetobmg:ts prograx into compliance, and we have conditioned the requirements placed

upon the EPA onmEM’smnmmphamcmthoBrOrdu.

Findings Under Section 1319(a)@)

With respect to Plaintiffs’ Section 1315(a)(2) 91&1:& we believe that the present simerion
does not yet warrant an EPA. take ower of enfomamn of Im:hana s NPDES program. Section
1319(a)(2) states, in part, that “[w]henever, an the basis of information available to him, the
Adiministrator finds that violations of permit condition= or lunitations..are so widespread that
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such viotations appear to result from a farlue of the Stae to eaforce such permit conditisns or
limitations effectively, [s]he shall so potify the State.” The gection further states that the
Administrator will take over enforcement of the State’s progxam if the State’s failure extends
befmdthe thirticth day after notice was given. The listed methods by which the Administrator s
to enforce the program are through issuing compliance ordery to permit holders or by bringing
civil actions to enforee permit conditions or limitations. Thm‘e are at least two reasons why
application of this section to the present situation is problematic. First, one of the deficiencies i
{ndizna’s spproach has been that the State did aot fssne NFDES permits to CAFOs. Thus, there
have been no CAFO permits over which the Administrator could bave assumed enforcement.
Second, Indiana’s prograzu was marked by a 1ack of compliance inspections and enforcement,
which failure eppests o bave now been remedicd. Before 1999, based on the lack of inspections
a federal takeover under Section 1319(2)(2) migitt heve been warranted, but betwesn 1999 and
2002 appmyeva-} CAFO in the state has bean inspected. IDEM Mem., Ex. B at 2. Inany
event, we remain uncertain about whether the Jack of inspectians alone could trigger this
provision, given its focus on issued permits. Thus, for both of these reasons, we do not believe
that an order to tthPAmmkcmcn&memoth’sNPDES program is appropriate st
this time. Weoptinmdforwhatwengudasthe mere appropriate remedy, found in section
1342(c)X3), which is premised on whether 2 state is administering its program in accordance with
the requitements of the Clean WmAammm
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For the reasons explained in the preceding sections, with te?zpéct 10 Plaintiffs’ claims
under33 US.C. § 13 19(a)(2) and 1342(b), the EPA’s and IDEM’s .M.;tions for Summary
Judgment axe GRANTED, while Plaintiffs’ Motien fior Stmmnary Judgment is DENIED. With
respect to 33 U.S,C. § 1342(c)(3), Plaintiffs’ Motion for Summary Judgment is GRANTED,
while the EPA’s and IDEM’s Motions are accordingly DENIED. Putsusnt to 33 U.S.C. §
1365(z), a judgment will be entered for Flaintiffs concerning their claims under 33 U.S.C. §

1342(c)(3)-

It is 50 ORDERED this gﬁ day of September, 2002.

a ‘-'-'TF'-:.'F‘T

SARAH EVANS BARKER, JUDGE
UNTTED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA.

Copies to;

E. Scott Treadway - Sierra L. Curts
Tebbert Hahm Eamest & Weddle LLP Oﬁooufﬂxem:wyﬁmal'
One Indiana Square, Suite 2100 402 West Washington Street, Fifth Floor

Indianapolis, IN 46204-5444 Indisnapolis, IN 46204

Jon M. Lipshulez
U.S. Department of Justice

Environmental Defense Section
P.0.Box 23986
Washington, D.C. 20026-2986
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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF INDIANA T
[NDIANAPOLIS DIVISION ENTE mED
SAVE THE VALLEY, INC, ) SEP 17 2002
THOMAS BREITWEISER ) U.S. GLERK'S GFRICE
L. JAE BREITWEISER, ) lNDlANf{'ﬁ:gésf ?F\:FB":!?EN:A
)
Plaintiifs, )
) {
- )  CAUSENO. IP 99-0058-C-B/G
) ]
UNITED STATES ENVIRONMENTAL )
PROTECTION AGENCY, CERISTINE )
TODD "IN HER CAPACITY )
AS ADMINISTRATOR OF THE )
STATES ENVIRONMENTAL )
PROTECTION AGENCY, and DAVIDA. )
ULLRICH, IN HIS CAPACITY AS )
TRATOR OF THE UNITED )
STATES ENVIRONMENTAL )
PROTECTION AGENCY, REGION §, )
)
Defendants, g
INDIANA DEPARTMENT OF )
ENVIRONMENTAL MANAGEMENT, )
' )
Intervenor Defendant, - )
mkﬂm

Putrsuent to the Court's entry of this date,

Julgroent is hercy entered in fivor of the ;

Plaintiffs, Save the Valley, Ipcorporated and Thomes snd L. Jae Preitweiser, with respect to thetr

. claim arising under 33 U.S.C. § 1342(X3) arxd against the Defendants, United States

Epvimnmml Protection Agensy, ¢t al. apd Indiana Department of Enviropmental

Menagament. With respect to Plainmiffe’ claims under 33 US.C. § 1319(2)(2) and 33 U.SC. §

1342(b), Judgment is hereby cntered in favor of Defendants and against Plaintiffs.

CUAZ S,
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Having ruled in favor of Plainiffs or their cleim under 33 U.S.C. § 1342()(3), now

therefore,

[t is hersby ORDERED that, within one hundred twenty (120) days of the date of this
JTodgment, the [ndizna Departraent of Environmental Management (“IDEM™) shall bring its
National Pollutant Discharge Blimination System (“NPDES™) program into compliance with

section 402 of the Clean Water Act, 153 U.S.C. § 1342,

FURTHER, it is Ordered that, within ane bundred twenty (120) days of the dte of s
Jodgrment, IDEM shall either: (1) establigh an NPDES gencral permit for federally-defined
concentrated animal feeding operations (“CAFOS"), a8 authorized by [ndispa Admiinisrrative
Code title 327, article 15, and the revision o the Indiana NPDES program that the United States
Eovironmental Protection Ageacy (“the EPA™) approved in 1991, ox (2) require every CAFC n
the State of Indiana who has discharged pollwants in the past without an NFDES permit or
proposes to discharge pollutants sometime in the fufure to apply 5t and cbtain by & dste cenain
anh:dividualNPDES.pctmit, £ it hag not already done so, 9£ (3) culymit an appeopriate confined
ﬁecdingnnemﬂuEPAforapprovﬂbytheBPAasamidmmﬂnmdimaNFDESpmgmm

ander 40 CF.R. § 123.62.

FURTHER, it is Ordered that, within one Inmdred fifty (150) days of the dat of this
Judgment, should JDEM contizme in jts Failure ¢ Sulfill its obligations under this Ordez, the EPA
shall conduct a public hearing pursuant to 33 U.8.C. § 1342(c)(3) concerning whether the Stae
of Indiapa is administering its program in accordance with Section 402 of the Clean Water Act.
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FURTHER, it is Ordered that, within thirty (30) days of such publi¢ heating, should
IDEM cantinue in #s feilure to falfill its obligations under this Order, the Administrator of the
EPA shall notisy the State of Tndiana, through IDEM, thet sbeent immediate, appropriste
corrective action, she will withdraw approval of Indiana’s NPDES program pursuant to 33

U.S.C. § 1342()(3).

FURTHER, 1tis Orderedﬂ:at.withinninﬁy(!d)davsaﬁumeAdmlnistmtDrso notifies

the State of Indiana, should TDEM continue in its failure to take appropriste cogrective action, the -

Administrator of the EPA shall withdraw approval of the Stats of Indiana’s NPD_'.BS program,

pursuant to 33 US.C. § 1342(c)(3).

It is so ORDERED this \'l* day of September, 2002.

< B
SARAH EVANS BARKER, JUDGE
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
Copies to:
E. Seott Treadway Sierre L. Cutts
Tabbert Hohn Eamsst & Weddle LLP Office of the Attorney General
One Indiana Square, Suite 2100 407 ‘West Washington Street, Fifth Floor
Indignapolis, IN 46204-5444 Indianapolis, IN 46204
Jon M. Lipshuitz ) '
U.S. Department of Justice
Epvircamertal Defense Section
P.O. Box 23986

Washington, D.C. 20026-2986
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